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FENNEMORE CRAIG
A PROFESSIONAL CORPORATION
PHOENIX

FENNEMORE CRAIG

A Professional Corporation

Patrick J. Black (No. 017141)

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012

Telephone (602) 916-5000

Attorneys for Drake Cement, LLC

BEFORE THE ARIZONA CORPORATION COMMISSION

IN THE MATTER OF THE APPLICATION

OF DRAKE CEMENT, LLC TO
ESTABLISH A NEW RAILROAD
CROSSING ON YAVAPAI COUNTY
ROAD 71 NEAR THE CITY OF DRAKE,
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DOCKET NO. RR-20736A-10-0140

NOTICE OF FILING
SUPPLEMENTAL EXHIBIT TO
APPLICATION

YAVAPAI COUNTY, ARIZONA, DOT
CROSSING NO. AAR/DOT# 933-885T

Drake Cement, LLC (“Drake”) hereby submits this Notice of Filing Supplemental
Exhibit to its application filed on April 9, 2010. A copy of the fully signed agreement
between Yavapai County and Drake Cement, LLC dated April 19, 2010 and recorded with
the Yavapai County Recorder’s Office on April 29, 2010, is attached hereto as
Attachment 1.

RESPECTFULLY SUBMITTED this 3rd day of May, 2010.

FENNEMORE CRAIG, P.C.

K

By:
E D Patrick J. Black
MAY - 8 2019

Attorneys for Drake Cement, LLC
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ORIGINAL and 13 copies filed
this 3rd day of May, 2010 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

COPY hand-delivered
this 3rd day of May, 2010 to:

Charles Hains

Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Brian Lehman, Chief

Railroad Safety Section

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy sent via mail
this 3rd day of May, 2010 to:

Martin Brennan

Yavapai County Attorney’s Office
2830 N. Commonwealth, Suite 106
Camp Verde, Arizona 86322

By: L Attt At Jpo?
2310214.1 ﬂ




DRAKE CEMENT, LLC
DOCKET NO. RR-20736A-10-0140

NOTICE OF FILING
SUPPLEMENTAL EXHIBIT TO APPLICATION

Attachment 1



YAVAPAI COUNTY
PUBLIC WORKS ENGINEERING DEPARTMENT
COUNTY IMPROVEMENT PROJECT AGREEMENT
for the
RE-ALIGNMENT OF A PORTION OF YAVAPAI COUNTY ROAD 71
and the

ESTABLISHMENT OF TWO PUBLIC HIGHWAY-RAIL GRADE CROSSINGS AND RAIL
OPERATIONS

BY AND BETWEEN
YAVAPAI COUNTY
AND

DRAKE CEMENT, LLC



THIS AGREEMENT is made this (E >'9‘{(:13)/' of é%ﬁw , 2010, between DRAKE

CEMENT, LLC, a Delaware limited liability company (“DRAKE”), and YAVAPAI COUNTY,
a political subdivision of the State of Arizona, hereinafter referred to as (the “COUNTY”)(each a

“Party” and collectively, the “Parties”).

RECITALS:

DRAKE owns a railroad switchyard and associated railroad tracks (“Drake Yard”), and
an industrial spur that, upon completion, will initially solely service a cement plant on
certain other Drake owned property (the “Drake Spur” and collectively with the Drake
Yard, the “Property”), in the County of Yavapai, Arizona as shown on Exhibit 1.

DRAKE has entered into an Operating Agreement dated January 22, 2010 with DRAKE
SWITCHING COMPANY, LLC, an Arizona limited liability company (“Authorized
Representative”), attached hereto as Exhibit 2, to operate the tracks and rail car activity

on the Drake Property.

DRAKE proposes to relocate an existing at-grade public rail grade crossing (AAR/DOT #
025751N) located at milepost 3 of Yavapai County Road 71 (“CR71”) within the Drake
Yard at railroad milepost 0000.72 (“Existing Crossing”). The relocated crossing will be
located near railroad milepost 0000.75 and be assigned the same AAR/DOT# 025751N
(“Relocated Crossing”). Construction and use of the Relocated Crossing will also
cause the removal and permanent closure of the Existing Crossing. Diagrams of both
the Existing Crossing and the Relocated Crossing are depicted on Exhibit 3.

DRAKE also proposes to establish a new at-grade public crossing located on the Drake
Spur at milepost 2 of CR71 (“New Crossing”). The New Crossing will be located near
railroad milepost 0000.50 and will be assigned AAR/DOT# 932867S. A diagram of the

proposed New Crossing is depicted on Exhibit 4.

The Parties acknowledge that construction of the Relocated Crossing and the New
Crossing and the closure of the Existing Crossing are subject to approval by the Arizona

Corporation Commission (“Commission”).

In order to facilitate the construction, operation and maintenance of the Relocated
Crossing and New Crossing, as well as the closure of the Existing Crossing, the Parties
agree that a realignment of a portion of CR71 (the “Road Segment”) is required in order
to maximize public safety at each of the crossings. ‘The proposed realigned Road

Segment is shown on Exhibit 5.

The Parties hereto desire to express in writing their understanding and agreement with
respect to responsibilities for the construction, operation and maintenance of the
Relocated Crossing and New Crossing, and the permanent closure of the Existing
Crossing as well as the construction and subsequent dedication of the Road Segment

(collectively, the “PROJECT”).



H.

All numbered exhibits are incorporated and made a part of this AGREEMENT by
reference and attachment regardless of designation or alphabetical order.

AGREEMENT

NOW, THEREFORE, IT IS MUTUALLY AGREED BY AND BETWEEN THE PARTIES
HERETO AS FOLLOWS:

Al

ARTICLE I - DEFINITIONS

AGREEMENT means this specific AGREEMENT with all attached exhibits together
with all attachments incorporated by reference.

CROSSINGS, when used in plural form, shall mean the following:

Existing Crossing means the existing at-grade public road crossing in the Drake
Yard for CR71 located at railroad milepost 0000.72 (AAR/DOT # 025751N).
Exhibit 2.

Relocated Crossing means a néw at-grade public road crossing in the Drake Yard
for CR71 located at railroad milepost 0000.75 (AAR/DOT # 025751N). Exhibit

~
2.

New Crossing means a new at-grade public road crossing on the Drake Spur for
CR71 at railroad milepost 0000.50 (AAR/DOT # 932867S). Exhibit 4.

PLANS means (i) the final one hundred percent (100%) completed PROJECT plans and
specifications affecting and pertaining to the Drake Property. All project plans shail be
sealed by an engineer who is registered in the State of Arizona.

PROJECT means all work of every kind and character required in connection with all
construction and/or closure (as appropriate) of the realigned Road Segment and the
CROSSINGS. The PROJECT includes, but is not limited to, the construction of any and
all roadway improvements, installation of railroad safety devices and appurtenances,
communication lines, signal and electrical lines and appurtenances, grading, both
temporary and permanent drainage facilities, irrigation facilities, signing and striping,
modification to utilities, right of way acquisition, preliminary and construction
engineering, contract preparation, cuts, fills, highway pavement, retaining walls and all
highway facilities at the locations shown on PROJECT PLANS and specifications

included herein by reference only.

PROJECT COSTS means the actual fees and costs for the entire PROJECT, which shall
be the responsibility of DRAKE.

STAFF means the staff of the Commission’s Railroad Safety Division.

wd
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WORK means any work to be performed by DRAKE or its contractors or agents, in
accordance with the PLANS. WORK shall include engineering, design, management,
administration, design, and construction labor, including approved changes in scope.

ARTICLE II - DRAKE OBLIGATIONS

DRAKE shall, in cooperation with both the COUNTY and STAFF, design all phases of
the PROJECT in compliance with all applicable federal, state and local rules and
regulations governing the subject matter of this AGREEMENT.

DRAKE shall promptly provide COUNTY and STAFF the opportunity to review and
comment on progress copies of the design plans at the 95% completion stages, along with
a copy of the final PLAN submittal. Submittal to the COUNTY shall be for purposes of
consistency with adopted road design and construction specifications and to STAFF for
review of safety issues related to the CROSSINGS. Upon receipt of the final plan
submittal, COUNTY shall signify by letter addressed to DRAKE its full approval of the

design PLANS.
DRAKE shall complete the WORK, at its own expense, which shall include:

l. the design and construction of the Relocated Crossing;

2. the design and construction of the New Crossing;

3. the removal and closure of the Existing Crossing;

4. obtaining United States Forest Service approval for the location of
Transportation and Utility Systems and Facilities on Federal Land
(Standard Form 299); and

5. the design and construction of the realigned Road Segment.

Upon completion of the WORK and acceptance by the COUNTY (as appropriate),
DRAKE, at its expense, shall deliver to COUNTY any required right of way dedication
for the Road Segment, as well as an assignment of authorization from the United States
Forest Service for that portion of the Road Segment on federal land for the right to
construct, use, maintain, repair, renew and reconstruct the Road Segment, the Relocated
Crossing and New Crossing. The right of way dedication map is attached hereto as
Exhibit 6. Upon completion of the dedication and assignment of authorization for the
federal lands, DRAKE shall have no further responsibility for maintenance or repair of
the Road Segment, as more specifically set forth in Article V, Section H.

DRAKE shall secure all required permits, easements and right-of-ways necessary to
complete the PROJECT in accordance with the PLANS.

DRAKE shall file an application with the Commission for an order authorizing
construction of the New Crossing in accordance with this AGREEMENT. Due to the

need for DRAKE to commence cement plant operations by March 2010, it is anticipated



B.

that DRAKE’s New Crossing application shall be filed separately and prior to
COUNTY s application requirements set forth in Article III.C.

ARTICLE ITI-COUNTY OBLIGATIONS

COUNTY shall timely provide DRAKE comments on the design plans at the 95%
completion stage along with a copy of the final Plan submittal. A copy of the final
PLANS shall be adopted and incorporated into this AGREEMENT by reference, and

attached hereto as Exhibit 7.

COUNTY shall provide any inspections necessary before final approval and acceptance
of the reconstructed Road Segment.

COUNTY shall file an application with the Commission for an order authorizing
construction of the Relocated Crossing, and closure of the Existing Crossing, in a form
similar to DRAKE’s application for the New Crossing.

COUNTY will provide DRAKE, upon request, access to information in its possession
related to the location of any underground utility facilities in the right of way that are
affected by the PROJECT. DRAKE agrees to coordinate with the COUNTY and any
applicable public or private utility company and to be solely responsible for identifying
and locating utility facilities. DRAKE shall further be responsible for the cost of
relocating any wire lines, pipe lines and other utility facilities during the course of

constructing the PROJECT..

DRAKE shall, when appropriate, submit a traffic control plan to the COUNTY for
approval. Upon approval by COUNTY, DRAKE shall be responsible for implementing

the traffic control plan, including paying all costs thereof.

ARTICLE IV-THE WORK

All WORK contemplated in this AGREEMENT shall be performed in a good and
workmanlike manner in accordance with the PLANS. Each portion shall be promptly
commenced by the Parties hereto obligated to do the same and thereafter diligently
prosecuted to conclusion in its logical order and sequence. Furthermore, any changes, or
modifications during construction that affect the WORK obligated by DRAKE shall be
agreed 1o by both Parties, and in conjunction with STAFF with respect to the

CROSSINGS.

The WORK as defined in the PLANS concerning the CROSSINGS, is subject to the
Commission’s approval, with minimum clearances of not less than those specified by the
Commission, or as otherwise authorized by the Commission for DRAKE’s tracks at this

location.

If COUNTY shall deem it necessary or desirable, in the future, due to traffic conditions
or maintenance concerns, to alter or reconstruct the Road Segment or CROSSINGS
herein contemplated, it may do so, the cost of which shall be paid by COUNTY. If
further encroachment upon DRAKE’S property will result, then COUNTY, prior to



commencing any such alteration or reconstruction work, shall submit revised plans for
review to DRAKE. In addition, prior to acquiring the desired property or altering or
reconstructing the Road Segment or CROSSINGS, COUNTY shall consult with Drake
and consider the execution of an addendum to this AGREEMENT or the completion of a
separate agreement, related to the proposed alteration or reconstruction.. For any
improvement to the CROSSINGS, COUNTY shall file an application with the

Commission for approval prior to construction and upgrades.

In the event conditions or circumstances require a change in the scope of WORK on the
PROJECT as set forth in this AGREEMENT and in the PLLANS, each party shall agree in
writing to the changes, including payment responsibilities, prior to performing the work.

ARTICLE V - MISCELLANEOQUS

The Parties shall use arbitration after exhausting applicable administrative remedies to
resolve disputes arising out of this AGREEMENT where the sole relief sought is
monetary damages of $100,000.00, or less, exclusive of interest and costs, as provided in
AR.S. §12-1518.B. All the covenants and provisions of this AGREEMENT shall be

binding upon and inure to the benefit of the successors and assigns of the Parties hereto,
except that no Party may assign any of its rights or obligations hereunder without the

prior written consent of the other Party.

The effective date of this AGREEMENT shall be the day on which the last Party
executes the AGREEMENT.

This AGREEMENT, including any schedules, exhibits or attachments hereto, constitutes
the entire agreement between the Parties, and no understanding or obligation not
expressly set forth herein shall be binding upon them. No modification, amendment or
alteration of this AGREEMENT shall be valid unless it is in writing and signed by both

parties.

This AGREEMENT shall be governed by the laws of the State of Arizona, unless such
laws are otherwise preempted by Federal statutes, rules and/or regulations.

The waiver by either party of any breach or failure to provide full performance under any
of the terms or conditions of this AGREEMENT shall not be construed as a waiver of any
other term or condition, or of any subsequent breach of the same or any other term or

condition,

Any notice provided for or concerning this AGREEMENT shall be in writing and be
deemed sufficiently given when sent by certified mail, return receipt requested, to the
parties at the following addresses:

DRAKE Manager ~ Public Projects
Drake Cement, LLC
1301 E

Prescott, AZ 85034
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COUNTY County of Yavapai, Arizona
Public Works Department
Attn: County Engineer
1100 Commerce Drive
Prescott, Arizona 85007

Once the Relocated Crossing and New Crossing have been constructed and placed into
operation, DRAKE shall be responsible for maintaining CROSSING surfaces and active
warning devices, while COUNTY shall be responsible for maintenance of road
approaches, any sidewalks, roadway signs and pavement striping in accordance with the

MUTCD.

Each Party represents that it is a sophisticated Party capable of understanding all of the
terms of this AGREEMENT, that it has had an opportunity to review this AGREEMENT
with its counsel, and that it executes this AGREEMENT with full knowledge of the terms
of the AGREEMENT. This AGREEMENT is not to be construed against the drafter.

Indemnification And Liability. The Parties shall defend, indemnify, save and hold each
other harmless their officials, directors, officers, employees, attorneys, agents, and
representatives from and against any and all claims, actions, enforcement proceedings,
liabilities, damages, losses, and/or expenses of any kind (including, but not limited to,
costs of claim processing, investigation, litigation, attorneys fees, court costs, and costs of
appellate proceedings) (hereinafter referred to as “Claims”) relating to, arising out of, or
alleged to have resulted from, in whole or in part, any error, mistake, omission, work, or
services of a party, their directors, officers, employees, attorneys, agents, representatives,
or any tier of subcontractors in the performance of this Agreement. Each Party’s
indemnification obligations hereunder includes Claims arising out of, or recovered under,
Arizona’s Workers’ Compensation Law or the failure to conform to any Federal, State, or
local law, statute, ordinance, rule, regulation or court decree. It is the specific intention
of the Parties that the indemnification provided hereunder shall apply to all Claims,
except for Claims arising from the negligent or willful acts or omissions of a Party. Each
Party shall have the right, at its sole discretion, to approve any defense pursuant to the
indemnification obligations hereunder or to assume responsibility for its own defense and
have the other Party pay all reasonable costs and expenses (including attorney fees)

incurred in such defense.

DRAKE shall comply with all applicable rules and regulations, including but not limited
to A.A.C. R14-5-104.C.7, concerning time limits placed on blockage at the CROSSINGS

resulting from railroad operations within the Drake Property.



DRAKE CEMENT, LLC

By: M\&‘lw

Title:
[ts:

Cod ) |
N

Date:

OY~19-1T

COUNTY OF YAVAPAIL ARIZONA

o DB

Title: f‘sn&n AT V.S

Its:
Date: "” (alip

ATTEST:

et D

Clerk, Board of Superwsors



LIST OF EXHIBITS

EXHIBIT 1 Map and Legal Description of Drake Property

EXHIBIT 2 Operating Agreement between Drake Cement, LLC and Drake
Switching Company, LLC.

EXHIBIT 3Diagram of Existing Crossing and Relocated Crossing
EXHIBIT 4 Diagram of Proposed New Crossing

EXHIBIT 5 Diagram of Road Segment

EXHIBIT 6 Dedicated Right of Way from U.S. Forest Service

EXHIBIT 7 Final Plans for Crossings and Road Segment



EXHIBIT 1



Exhibit 1
(Legal Description of Property)

Approximately 34.4 acres of railroad property and assets within Sections 28 and 33,
TI9N, ROIW, Yavapai County Arizona (The first 6864 feet (1.3 mile) by 200 feet in
width, starting at the BNSF switch east to the east end of the # 2 turn. This includes
both the north curve (#1) connection and the south curve connection plus the 4.92 acres

inthe NE %4, NW Y%, SW % of section 33.

As recorded per Book 178, Pages 68 and 69 of Land Surveys of Yavapai County
Recorder’s Office (May 2008).

2286557



BLIYOOT BiION G

g

Jd0
I

YNGZINY
ALRNOD 1ydyAvL

OTI INSWID TAVHQ
ABAADS FILIL ONYT WSIV/YLTY

£281-29p fro) ey

[0S R Ko S
LEREiL () sy s

LI §&A ax..!.

Y e wewk N GC
5 e,
D v ~
eerssie” et
g b o

Hawis 8 NI
=
e 8 RO
] =
7 o N g avom v owa 1w SSENOE TN Liooegd .
O A ¥ LK) vy IR 59 < e S
gi‘w‘ﬁs«»gﬁxﬁvﬁtﬂ.gﬁgﬁﬁgyﬁiigé v/3 Banoe oo N i“ﬁﬁ?gﬁﬂ"angﬁt!xicoﬂ%ﬂm” sel o
OO0 ELELY N Kkl KIS AL RIKiHe = 2
vn&.&:&!éo&«?uﬂsg&acggii;?i .W.l [ el L N W sE | owex
NS X O W el g ¥ 3NN INITOW Sant L R e T L - LI W)
I CIEIMIST AUNE SAINE U ONFT MDVALN 04 S URIONY it .* R iy oo swr
TS MR, WL U Sty W5 KOS SR 1V YOSRIGAS. £ING §¢8§E»S¢§ilu k " )
A AW I LY JOVR SU I Shl N SOKE EXITRE RO, 10 A0O08 v I I A g s i o men o e e % wmm e K
DG DAL LI NN TUU WY AS0d b e e i T S S T o s %3 »
38 0N ANDEEREN JXHD Tk MR STV T i 3 uwa ﬁm L -
JCBIITND §Y SYMIN ANNOND LWL HOH BOSIR0
SUniS, LY ONY LM AL TN SR TG B, AR ARB S ILLgug A .w«.«i somt 4 &
A K BVIS I RAIRAOE PN IR X Y BGLINEE 4 Rete M : .ﬁﬂd :_.‘ﬂ Xve o ooera \&!wumav.wﬂ» 3 w
ot " %
< i) 96 Ivd d
" \Z/ ALVOILEED  SHOAZANAS i PRl ] Lo o i
( vixnng
& i e
s 3
¥4
RN
P

TWHE DIHAYED

:

CHOTHIN HRONS THO. JFONONR 1YY X RN He
AY BHMYARTIO0 545 NOMY OFVR Y SHWR ML 90 SeivIe

SUNIYVEH 40 8Isve

JIMVE RO MEON'S ¥ OIS SR St &
O SNIALSING DR W DK v 408 <RS0

VHTR NAOTIE VNN
OIS SO0 MO 1L D 0 NOLYIERY

DG L BRI WO
5?(&5863&.%&33.—833!

3R SOUONG TR0
1R 2N OUSY YOS Ry 0 INMIEYD Aiuasy

WUV BT
TS0 300 TS YOOR KM IO MO T

THIL B ey
FaYR. S UV RV VY HOOR ‘¥R K-l QYO8 Titvi

SLNIRNDOA HONIHAIRY

TG HUO, RS i
IR T IS, i

INY AR VRS e o
AIWD WIOE G W D

TIW ML SIS
T4 arnin

awns wesls 15

S FIAT SLDIAWIS SFIR ON0L WA _3/5
REVOY UM VIR LIS WVEDE X/

IROOA LINWOR D) WIS S8

L g v & v v @

0L AHINRON. L CHNEE

ONSDAT

Prorer— f.l'l\'ns ol
dYR XLINIDIA

\\ Prfivare 7 on e o U TR Mloowrns
N (VIS 0L LoN) ry
Aeovio INmmEeNT f\\
~ - so
T i

VNOZIMY ‘ALNNOD IVAVAVA ‘NVIGINIR ANV ASYH dIam
LIVS ANV V119 ‘ISEM 1T EONVE ‘HINON 6] dIHSNMOL
EE NOLLDES 40 ¥3I¥vNd ISHMHLINOS FHL J0 NOLLIOd ¥

AJAINS TTLLL ANVT WSOV/VITV




$Be  vwws i pommesty
125 -

FUMARAT, U RIOE b S Soresm iy SR M PO SRR Yy
ARG e Sy PR S SNy BRI

e ety

bl ng

MCY whaocey B0 M Dy
R AR L R e B R T v S R
TO-FO-73 ph0p wbaminivasn wodog vy
:!’!x.ir&!ii:%##i;.&fjf

o d
woking w1215 w0eg of sepnces

A Q0 HEONE. SHALIV Xi
Dhise Aahaniimen Tmen O Wl WL 1Y
T Ao ey W Sy Wi gy
R iy
.:i?i!!i};”ﬂ. .-dhu
EETCRpI g RN v v f A o Y

FERA M S Kyunncy ey, iy
OV N0 A A Pt &3 AL Hopvae S Omesm g vy

O e e

i ag Rimrny epmzar-agg

yooZyy odeg

[ oy PG

AL I SR gy
missn sy
K68 10 10 o peensk e LUGK: BoRY Weros) pavy SYY M AT 0 LAY 3
B dpompen 7y

,ii»gga!z:gﬁjg
gi»:it&:s}:!yﬁ?ﬁogs\g}n
Apaites e #obing
ot L]
::33&138:3:3.

OGRS T 30 Mgl YoRvOw M LINYY 0y

ey gy vy
woomnr BN Bob brs A, e
' seq
WL epmong WG W pepcny

ARG & ) (9B eGP Mabl P (MRHETYY g

Prme Mkt v iy g g oy,

AN s a0 W 10U oM B NOE M a0t ey My, g

Rt
PTE. B b i Y 2 AIOR o D) WA @ SNNOD LM WY T

WRAOY FR SOTL Do g 30 Ansane

W 44 Do o S e e Fe 1o 19 & PVIRS Ageing
0 IN Winy, Bandewes o oYL ) Koo i Ry ol Snes warpns oy
¢ A pebsamornon_pub wnicheans 51 Lova s Sy wiDw SR e GESESIRS
P SO DUk AR EOUR W RIS U Adand YD e B i
RNAG A 29y Mt wae penoue us DY Aub ¥y ilang

g v Brapos:
AN B WS IR g ek et R W TS SXOUVANIS T )

OML Juvd

INARONIRY uHL

BNOLAEOXR 8, ATNCRAWos

IXHd ~2596¥E-SON ON LNENLING0D
ﬂ ANVANOD ZONVUNENT FLLIL NYOINANY LS4

| Lol 811 -3

DOMOVESTHTY NOLIMEOL d SYAOHL .
A e ol zd?c 335 UYHER.S ¥ LOVEL S 40 FIRWOD ISTALLION BHL LY DRINNIDAR
NONADHE ¥ TIV RETING TH0W T

SEFENYINOD LVNLERIX
EBMOTIOLSY QIROISHK XTIV IDLLEVE THOW BNIZE HVIGHER
WEADLIWVE ¥ IO A DENATLTE NOUORS 401 % SSLMHINGOS W RN

ONINREDE 20 BIOK BRLOL 14 STTEL NN L LTIN

T T GRLVOY YROZINY NTINVA 40 BEROR CRUYDOT 0NV 40 ZOVEL ¥
WVETE N VAL CAEDCLIE AL, B Tk
FEER SO SOHOVE'Y ONIAVN SAWY CIVR 91, 6.5 40 TNV TV RANEYY FOULNEOSH SLaadkokd
HODONHL LY 61 088 40 EINYLSIC DAY NY 10 L OL BANID ¥ DNOTY LoV
. .;<3Ww:§ VIRV VS ONCTY ZONENL "LEVESHE 14
FODM B8 T.008 RV S WENEOOD SERNLUM ¥ SY (5N GNY ANNOK Wiy DEHYPETE TV NOISNHO! ‘4 SYINONE,
Prafiivigmgpebins »q”:uﬁ!a.ﬂgx« Ot B s st s Y e e vk ik
; ” .ﬁfgﬁ e RO MMNOHE 5 VIV BSHI N0 XA 10208 pagat s
CEYS DAIAYE) EINTIL OFIOS WYUTE A V0L L T A SLAL IS OMISINIONG JO LI DL DX 5438 12 553, 0688
TS LROOYY GRY 1€ AL BYS 30 CAUVTNOOY RLWON (BYE ORIV MV AV 40 LT VO
AV zﬁgﬂﬂgmc AL, ywazh._sa "4 SUME TALSTIL AN KLURTY Vi IR 6L 3G CHIVE 4O .
£ BENROD ¥, BLLLY GNOOL I Non Py HINON B NO. WY 0324 86423 LATLOANN
sy LS TR VNP WKL 650 1. CHWVIS 200V R CPAORILNON ML KO 88 AYSTS ¥ Ok Mis Lt didni
Hga Rty

SEENE IO SAKIVEY DNIAYH AW VS WL Ri60 40 WIONY TYRINTD Y

BOROWAL" L4 $EL00 20 HONVLSIC UV NY LAFTILL OL SANND ¥ ONGYY

e i TH DLV Nviany EONTRAL L3S NYRUN Y OL LAY ES DLALLLIN
WAATY LTYE 2 VTOMOE LT 16 KOLLYAS 20 % LSEMRLLAOS DL ROUIA WML LEY VU A ¥ OL
CREYIES YROZOY SEE I ROIOM GA1PI0T ONY 120 LvaL ¥ TREFUI WS0ZEEUR SHVIR DA 4O CTHORDBILL " 14 Y 6CE 30 SARIVY
¥ARBAYSH FAREF IS "A040,00 30 TIONY TVRINRI Y HOOOWHL 43

NOWAOTIA ALUZE0% AL RO S HY 290 A 02 3AWD. VONUIY

G SRY I 0 LHODE OVO ALNNCO GIVE DNO'TY

ARY-AYN 40, INSTHL FE CIVEN AINN00

INAYAVA IO AYI0 40 ISP ATIIRLG0N HRL HO 1395 WVRBY S0 Y 01714

1AL g, RO 40 L4 RS IC SARPY
DRSS TR TV NOUSKIO! § SYWOHL ¥ SNIAVIESAONI GIVE 01, 10,60 40 FIDRV TVRINDY Y HONG R ‘14
AB ORIV v TWREE SO HINY L5000V Ny LITE AL O SAWED INBOMY.LNON ¥ ORC'TY
NORAOUE F¥ TIV SRIT %0 FUDN SRRV 2689 SMVIRDD LIVRL THL AP ECLLNOIE ATV GFYS OROTY aNY
AUVINOON NOULIES 182 CHVE DRIAYHT IONBHL "TYOT VNI Y INrS
TIMDINING 0 14N T, OL 34 95 0819, 32 3000 NHTALPON NOGONITEIE WL 40 AV RN LS ATHRISYE BEL NG
SAVIRAOY LS QTYS ONO IV SONIIL ‘65 NOROJS QIvE DEFDY ST VLS IO ¥ LU L3S WHTE 5 Y OL L4 #9509 L ELBL oM
AD AWEANGOS ITAN T MO LIS WYL Y Ok S S0 M08 3060 “CENOLLSES VE
A¥ X 40, THONIML ~WVOL L& A0-ANVUNNGH LS HYL ONTTY ZNERL (6 NOLLORS GIVS 40 XINH0D
TUEIC AGBOMTYM ¥ DNGAYH RASND VS * 50,1052 0 TIORY TVEANTI Y SSRBHLONS WAL LY (10 SNOLS GIIADE ¥ O L3 65 SRV M, 00064
HOABEIL T4 600 R0 TINYLSA Y NV LHOTE L OL FAWAD Y DRUTY TEHGLIIS B VE
RIS LIS QYR >0 YO0~ L1 06 K5 K99, 1018 S0 ARPONTIN HISDE THL DROTY SINUAL ‘L ROLLITS TIVS 45 RANWOD
TAYA 0 ROTY IONERE 3 yINVS FHAOT G LY (RI0S INOLS TRUTEIS ¥ 0L L 51 191 M. 91,008
HMELENON NOLOKITA D1 80 A¥ 4 10 THOM KT811504 J02 NO B NOLLONS.
LS D6 S OFINVAISINT ¥ HLUA YYRRK 4 ¥ DL LS00 R SLIL 00 G1v$ 20 % TERAILAOS A, 40 ANV QNN LEVA, DL DROTY TINGHL
OHRICISIO NI 3OVAL 252 GRIOMY RV (8 NOLLTIS e NOUDAS CHVE 40 WIAREL AL 1V TNODS LXEDAOINDI 3Y0 WONIAIVTY.
WYS 30 % HLHON HELL DNOTY RRGRL SAELLY IDVEL SINL 20 VAN SSYIHINON L LY DRINIDEY

"6 NOLLYIE (RY 540 4INR0D % LS 6L 1V ORAOE ININTINEN INGLS
CAREIE VIR LTy ATV BV GEAIST XTHY MIALEVE SIOW DS RVIGHEN
HIALELTVE R YHO STEHA1L 6 HOLLEIS 50 % ASAMILIO8 HHL RIFSIA
EMOTION Y CIFEOSIO ATV IO EY4 SHOW GATIR HVIGHTIN CHEY 0 YROZ MY NRTHIVS 30 HINOR QRLYION ENVT 40 LIVRL ¥

FEAM LIVE ¥ I ATE WELL LT NOLSRY o % ISAMBLOOE K8, NIRLM

CHLENEY YNOINSY “NEERIVE S0 RGO TREVIOTORYT 0 LVILV NOULAUISH ALEDAORE
vayen
ROLLATROSTHY ALSRIOUE

DADVEL e
AJAUNS SIHL HoHd
DHIVINSER SNOILATEOSHQ vy DET

VNOZIMY "ALNAOD IVAVAVA ‘NVIGIMAW NV ISVE HIAI
L1YS NV VIO ‘1SEM T HONVY 'HIMON 61 JIHSNMOL
‘€€ NOLLDES 40 ¥YIYVND LISAMHINOS HHL 40 NOLWOd ¥V

ATAINS TTLIL ANVT WSOV/VITV

BULGUOL HIBNON B0F ?2&4 {rve) omy
BT (CIRF Mg
2 YNOZIHY R TP
40 ALNAOD IVIVAVA m
ey
TR miysnt. dsoi MO T
~ JTT INBAZD ANY4Q ey Q% SIAOYS THIRLEIY TRE Tt 9 THROTIO 1 DHD0%
o . TE——_—E e Ty VR IR LS 1 TR 80 TRIAN SAVIL L 6
- ABANAS TILLL ONYT HSOV/YilY o v T8 R0 iy
SREX 1YW BE MM IO BT N Tl
DEPOTR SIL SNEROE R SNOBS SN0 WD VR
0P SR W WM SRT LPNGYDR L ) SRR
YOV TH T ROXSNHOE 3 $YNOIIL THORAKG IR SES BI04 IV SIS DNV A Oy
DM IV NOLEREIOE '3 SYWOML A LY L DVOL) GRLY G STLSOOTE LY M DNEXIHIDNR DINAD X008 1 TN G% TNE X 15000V THYG SIORRIGD 0
a v ALY NG NACIES B TIY ‘S50 %0 BUOM SHEIV LIZS SHTVINOD LIW UL SIHL e o ey SITA WL A7 SIS v W G (1
« Y Gy QvOu Jevmk, GTUURE 1Y ¥ POMS NDerL SYik 0¥ SR
NORSOHE SV TIV SSH U0 TROM STUDY D90 SHYINDD IS RIL . e MO B TN ALNGS Wawiek a5 S o
o0 1 U DRIMNIONE 40 10008 TRLOL L4 €381 W00 000
VUK S0 004 THL 01 14 08 1Y 1I8.51,00% EONEHL 188 SVHEE S ¥ OL 24 . " LSYDAOR 3N W0 W04 L1 15
. AVARAQ RN GIVE ORIAY ST AONGHL, 195 P98 30 SOTYYH ¥ ONIAYR BAWND QIVS 41051 30 TIORVAYRING ¥ PO Ertbafub oot iulioniy oo N4
YRS S YO0 HASEIAR SIS SV TN 40 TR0 BRE © L3 HOUOMAL 1L 210ES SO TNV LTI DAV ¥ L18T SHKL A6 BANID ¥ DROLV. AUHOR UL Y GRTION MR SN v XY
(3 990 & 3 mi2ma. S o) res vy gi?&%ad,&r:h%wﬁﬁ‘.éﬁﬁ YOMENL LIS AVETS K Y OL L4 S BSC19.208
HINOWLL LA L A0 BONVEDG DY SV RIOM WL OLSAND Y DNOTY SRIOVHAL AHE WY AR . 5 ¥ OL “EAON 685 40 IR WCHE SV IMY OO At
serss 12 b i e v peop Ty s perni it 1o 02 SEINTHY, IR BYARS R ¥ OL Jd WS R IRPE LIS SOKEVEY DNIAYH AN GIVS 0G0 30 HIONY TYHLIS ¥ ORI Rl B Kot R LS
RENE e ——_— Lu.@wi B AT e Y AV H0 LHOTR (IS ONO'TY k3 L8 A0 SONVISKE IRV RY LHDRCSRL 0L BANIXY Y ONOIV TR, A 1503 AR TGS . D OB
o 3o M TV ARVITNINOR MO CTYS ONIAYE' EOMGHL OV OBV TVIINED L BSRAATY 4D 1HIOL Y YO oW IRIRINS Tk WO GEYE 3 AWM SRL (B
RPNyt Dyhaiaibiamntde L il By VHOTSY TIVEVOVES DAL XYM 40 LUOVE N THLLERA L S0 I3 ITYERLILHLIAN SHR T HOTHA 4O CROVD SHL *LE ZUREEY 40 SrevY
iy i SIOY F1o CAIIVIR FVS Y HELM L8 VA 4 ¥ OL L3 81018 TALNCE ¥ OMIAYR SAH GIVS1.75.20 40 TYONY TYUIRED ¥ ROTCMIL L4 s o W wvamen
L%y wponsy e pemsoy PRI NI LIVHL FOMR 0 AINYLENS UV NV L3TT BUL OL AN LNADRVANOR ¥ ONGTY 310 20 T S Ve W S W04
Aumunen o G et 5 s Wneoine Viulks IR DRIEYT (4 DL ANV ONV-RUVONTION KUBON TS OHOTY ZONIHL ARVARIG AV O LHOTE GV ONTIVY
U EERECT AL L ORT BNV AR 1K NOLORS QIS 20 WANU) % LEIM JHL Qr¥S ONTY GRY AYMI0 THITS QVOU ALNDGO CHYSDNIAYTT KINUL IR SO SNSN DEWN4
T o T Amemeos e s it SV ONTIOE LRMTSON BNGLS GRRFNDS ¥ SONTIN WOUS €0 NOREDSS AONTIL CEORUYN R ¥ INYS NUBHLRON HOLORITHIR DL 40 AVAM 45 TOMINY PRIAKAC ot 81 R {5
2 P 5&%% A_guyni» LA ROGNIOL 30 HHOTE ATERASYE BHE RO LB AYHRE. M Y 0% 1408 Y1 AL ELLDS08 S Y Sen
ase Srprcty v  pessTy ¥ 4 HEORERL "L [ -3 011 Fobiid
LR <t ccam e g e SLEESLAO SUVE ¥ ONIAVI HAUND VS " €1.02.61 30 IV WAL ¥ i T e T O
sy pasin 88 Vacoason 1) W OF senscang WACTIN SV QUETRISUO LTEYIOLLYe4 FH0W DRI NYICTYR FEXTOUNL LS Y1y S0 BONVISIO JRY NY THOIR S04 OX JAWD ¥ ONOTY
oy . wer Sy vy YEATS LTVE X VTSI NBLLEE NOLIDAS £0 % ASAMKLIOR SHL RIS CEONIDE LIS NI K Y O L4 10258 01, 10168 AW ST ST
el o] LY VROTISY "RICOINVL 30 HLEON GHEY DOTANYY 30 IOV ¥ TAYAN A0 LHOE QIYSONOIV GRY XEVONAOR B OOV 1 TR NS MO S SN 000
BRI 1 R o S B o oo T 3 HEINON CYS DRIAVTTIONTIAL T O OR ALSAOD (VAYAY A 40 AVA VRIS 307G 8 WL S TRVMISID St ALEIIN KL (3
ROLLATLSRG ALE0SE HOLBOIE NTRALSIA SRLNO IS YRR SV 0L LI01 151 ‘LSLICERY
vl e RIDYHL
AR 2 veany

I UL S SLVGL TGS X Y Ssows (4

THAG DAL S Yhow ppon e Jran dted iy eI, By e sSet DR Weow Byt s

by 1% Y G
S RONLYOS, PN Y W) T WG GU e, WANORS: B4 bSR3 % s ey

b +
XEUIEE MO J0 Sl Jensmh TS ) KRN B85 oWy
DR i adeg WL IMIUG B Wy 1 TLRIT ) wedoe FEK s uited e S
Vo Wpionk gy VALD (G w80 B K 110G SOk Sy GiIRNp WOBIIRD. AR
BTICATRE woSE) LUA B W M SR I O T Wepw. 2 Wb (n

AYCROHI(L OIS LA B B T K e O S 0w e mpEReS £y
B (R AR SL IR DI B P 1) TINGRE 10 VB0 B S LY S B w8 Buam S0

HeoiBenni vonnsk e » M 1% 3£ COHA D MATYG S5 Uaman 10 ewiben 95 W MU

XSG ZOMEY 0OMIES W'a & O 0y 91Tt 18wy Vi 0w iy MORSIE S
TR By SeSel 6 10 SIRG S I SOBE IR OB Rl G W S iy Bem vouby

UEWIOIESE WORRIE) Da @ oL 19 FHUE VST MUSIN 0T i T Semdbeqy 2X WiN0G Sve

POV i Bt o
BV Ty 16 BuIA D 1 IPRODRE SO WM 92 e L VG - o e
aﬁ..-‘e.ﬁ-tt{:rﬁ.iﬁi-iistfi-sg

OIS MMM S Jr SR I8 YRGSy 90 L YPATSS VNOIS) TO' R 9 LT VNN
POV ) T DUsis T SN O SN (Y ‘o 0 HeR KD 0G K eueg

we vonsey
PR 16 Wbk YAt B WD NS KGIO PONY Dadet WIS SO B 16 Battmany

UYL G0 gy Luproimt S W e
WIS Wy oisctiny K] WAL ST I o AA ARS T N S P 3 M
R0y B Gheueel Y VMBS )6 ALTE TASMONTY wis W Mm 1A44 DEUE WY 46 v .

Hraiky Sy V3 O B BRI WORPS
P Dupduoy Lnnern dowon soora WR 8 Kix jo vbri wan i Sints ptd ok 1Y ¥

o o g e Bagdy EE semons
DA 10 Wb PRGNS L0, ST Yawip Voo DR Srarady i 10w R

YO W o Komses MOG £4 wi MroRD

G I LH I WS 3 svaduy aaoddy FUORKY Souuelf 55 DB 00 BUEnN i)
5:»!1;@5‘3,{}'&:&iv;uziaﬁogét
Nowwp IE s Yo, G MGG W 6 A e RRE T I

TH0IADRd NOILARIDSIA 1VHET




EXHIBIT 2



OPERATING AGREEMENT
OF

DRAKE SWITCHING COMPANY, LLC

This OPERATING AGREEMENT (this “Agreement”) is made as of this [_’Z day of
February 2010, by Skanon Investments, Ine. (the “Member™).

ARTICLE 1

FORMATION, NAME, PURPOSES

1.1 FORMATION. The Member hereby forms a limited liability company
(the “Company”) pursuant to the Arizona Limited Liability Company Act (the “Act”), effective
upon the filing of the Articles of Organization for the Company with the Arizona Corporation
Commission. The Member will from time to time execute or cause to be executed all such
certificates, fictitious name or business statements and other documents, and make or cause to be
made all such filings, recordings and publishings, and do such other acts as the Member may
deem necessary or appropriate to comply with the requirements of law for the formation and
operation of the Company in all jurisdictions in which the Company desires to conduct business.
The Member will cause the Company to be qualified or authorized to do business in any
jurisdiction in which such qualification or authorization is necessary in comncction with the

conduct of the Company’s business.

1.2 NAME. The name of the Company will be “Drake Switching Company,
LLC.”

1.3 REGISTERED OFFICE. The Company’s registered office in the State
of Arizona will be located at 14500 North Northsight Boulevard, Suite 317, Scottsdale, Arizona
85260 for the purpose of maintaining the records required to be maintained under the Act, or at
such other location as the Member will determine in its sole discretion.

1.4  PURPOSE AND POWERS. The business and purpose of the Company
is to acquire, own, finance, lease, manage, operate, maintain, sell, or otherwise dispose of a
business engaged in the operation of a railroad switching yard. The Company may exercise all
powers reasonable or necessary to pursue the same. The Company will have all of the powers

permitted by law.

1.5 TERM. The term of the Company will be perpetual, unless sooner
terminated under the provisions of Article 7 or in accordance with the Act.

1.6 AGENT FOR SERVICE OF PROCESS. The name and business
address of the Company’s initial agent for service of process are Marco Gomez-Barrios, 14500
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North Northsight Boulevard, Suite 317, Scottsdale, Arizona 85260. The Member may remove
and replace the Company’s agent for service of process at any time.

ARTICLE 2

CAPITAL CONTRIBUTIONS

2.1 INITIAL CAPITAL CONTRIBUTION. Contemporaneously with the
execution of this Agreement, the Member will make such contributions of cash and property to
the capital of the Company as are necessary to accomplish the Company’s purposes.

2.2  ADDITIONAL CAPITAL CONTRIBUTIONS. The Member may
make such additional contributions to the capital of the Company as the Member determines are
necessary in its sole and absolute discretion to pay when due the obligations and expenses of the
Company or to otherwise accomplish the Company’s purpose. This provision shall not operate
for the benefit of or be enforceable by any creditors of the Company or any other third parties.

ARTICLE 3

MANAGEMENT

3.1 MANAGEMENT BY MEMBER. The business and affairs of the
Company will be managed exclusively by the Member. The Member will direct, manage, and
control the business of the Company and will have full and complete authority, power, and
discretion to make any and all decisions and to do any and all things that the Member will deem
to be reasonably required to accomplish the purpose and business of the Company.

3.2 MANAGEMENT POWERS AND RESPONSIBILITIES. Without
limiting the generality of Section 3.1, the Member will have the power and authority on behalf of

the Company:

(a) To sell property to or acquire property from any person as the
Member may determine. The fact that the Member is directly or indirectly affiliated or
connected with any such person will not prohibit the Member from dealing with that person,

(b)  To open from time to fime bank accounts in the name of the
Company and to designate and remove from time to time, at its discretion, all signatories on such
bank accounts;

© To borrow money from banks, other lending institutions,
individuals, the Member, or affiliates of the Member on such terms as it deems appropriate, and

in connection therewith, to hypothecate, encumber, and grant security interests in the assets of
the Company to secure repayment of the borrowed sums;

(d) To purchase liability and other insurance to protect the Company’s

property and business;
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{e) To hold and own any Company real and/or personal properties in

the name of the Company,

® To invest any Company funds (by way of example, but not
limitation) in time deposits, short-term governmental obligations, commercial paper, or other

investments;

(g) To sell or otherwise dispose of all or substantially all of the assets

of the Company as part of a single transaction or plan so long as such disposition does not violate
or otherwise cause a default under any other agreement to which the Company may be bound,

(h) To execute on behalf of the Company all instruments and
documents, including, without limitation, checks, drafis, notes, and other negotiable instruments,
mortgages or deeds of trust, security agreements, financing statements, documents providing for
the acquisition, mortgage or disposition of the Company’s property, assignments, bills of sale,
leases, partnership agreements, and any other instruments or documents necessary, in the opinion

of the Member, to the business of the Company;

(1) To employ accountants, legal counsel, managing agents, or other
experts to perform services for the Company and to compensate them from Company funds;

)] To make an assignment for the benefit of creditors of the
Company, file a voluntary petition in bankruptcy, or appoint a receiver for the Company;

&) To enter into any and all other agreements on behalf of the
Company with any other person or entity for any purpose, in such forms as the Member may

approve; and

) To do and perform all other lawful acts as may be necessary or
appropriate to the conduct of the Company’s business.

3.3 AUTHORITY TO BIND THE COMPANY. Unless authorized in
writing to do so by this Agreement or by the Member, no agent or employee of the Company
will have any power or authority to bind the Company in any way, to pledge its credit or to

render it liable for any purpose.

34 MEMBER HAS NO EXCLUSIVE DUTY TO COMPANY. The
Member will not be required to manage the Company as its sole and exclusive function. The
Member may have other business interests and may engage in other activities in addition to those
relating to the Company. The Company will not have any right, by virtue of this Agreement, to
share or participate in such other activities of the Member or to the income or proceeds derived

therefrom.
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3.5 RECORDS. At the expense of the Company, the Member will maintain
the following records required to be maintained by Section 29-607 of the Act, or any successor
provision thereto, at the Company’s registered office:

(a) The full name and last known business or mailing address of the
Member;
()] A copy of the Articles of Organization of the Company and all

amendments thereto, together with executed copies of any powers of attorney pursuant to which
any amendment has been executed;

() Copies of the Company’s currently effective written Operating

Agreement and all amendments thereto, copies of any prior written Operating Agreement no
longer in effect, and copies of any writings permitted or required with respect to the Member’s

obligation to contribute cash, property, or services;

(d) Copies of the Company’s federal, state, and local income tax
returns and reports, if any, for the three most recent years;

{e) Copies of financial statements of the Company, if any, for the three
most recent years;

® Minutes of every annual, special, and court-ordered meeting, if
any; and

(g) Any written consents obtained from the Member for actions taken

by the Member without a meeting.

3.6 TAX RETURNS AND ELECTIONS. The Member will at the expense

of the Company cause the preparation and timely filing of all federal, state and local tax returns
required to be filed by the Company, if any. All elections permitted to be made by the Company

under federal, state or local law will be made by the Member in its sole discretion.

3.7 EXCULPATION OF MEMBER. Any act or the failure to do any act by
the Member, or any shareholder, director, officer or employee of the Member (collectively the
“Indemnified Parties”), the effect of which results in loss or damage to the Company, will not
give rise to any liability to the Member or the Indemnified Parties, if such act or failure to act is
done in good faith to promote the best interest of the Company or is done pursuant to advice of
independent legal counsel, accountants or other experts selected, engaged or retained by the
Member with reasonable care. The preceding sentence will not relieve any person of liability for
gross negligence, bad faith, dishonesty or misappropriation of Company assets.

3.8 INDEMNIFICATION OF MEMBER; INSURANCE. The Company
will, solely from Company assets, indemnify and hold the Member and the Indemnified Parties
harmless from and against any loss, cost, damage, liability, injury or expense {(including but not
limited to attorneys® fees and disbursements) suffered or sustained by the Member and the
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Indemnified Parties by reason of any acts, omissions or alleged acts or omissions arising out of
activities on behalf of the Company or in furtherance of the interests of the Company, including,
but not limited to, any judgment, award, settlement, reasonable attorneys’ fees and other costs
and expenses incurred in connection with the defense of any actual or threatened action,
proceeding or claim; provided that the acts or omissions or alleged acts or omissions upon which
such actual or threatened action, proceeding or claim is based were not performed or omitted as a
result of gross negligence, bad faith, dishonesty or misappropriation of Company assets. The
Company will also have the power to purchase and maintain insurance on behalf of the Member
and the Indemnified Partics against any liability asserted against the Member and the
Indemnified Parties and incurred by the Member and the Indemnified Parties in any such
capacity or arising out of their status as a Member or an Indemnified Party, whether or not the
Company would have the power to indemnify the Member or the Indemnified Party against such

lability under the provisions of this Section 3.8 or applicable law.
ARTICLE 4
MEMBERS

41 LIMITATION OF LIABILITY. The Member's liability for the debts
and obligations of the Company will be limited as set forth in Section 29-651 of the Act, or any
successor provision thereto, and other applicable law.

4.2 MEETINGS OF THE MEMBER. There will be no required annual
meeting by the Member. However, special meetings by the Member, for any purpose or
purposes, unless otherwise prescribed by statute, may be called by the Member.

43 ACTION BY MEMBER WITHOUT A MEETING. Action required or

permitted to be taken at a meeting of the Member may be taken without a meeting if the action is
evidenced by one or more written consents describing the action taken and signed by the

Member.

ARTICLE §

DISTRIBUTIONS AND TAX CLASSIFICATION

51  DISTRIBUTIONS PRIOR TO LIQUIDATION. Prior to the
dissolution of the Company and the commencement of the liquidation of its assets and winding
up of its affairs, the Member, promptly following the end of its fiscal year and at such other
times as it may deem appropriate, will determine and distribute the Company’s “net available
cash flow” to the Member. For purposes of this Agreement, “net available cash flow” means the
excess of gross cash receipts (exclusive of initial and additional capital contributions and, except
to the extent the Member determines otherwise, proceeds received from any borrowings by the
Company) over cash disbursements, without deduction for depreciation, cost recovery
deductions and other non-cash charges, for (a) all operating costs, (b) all principal and interest
payments on debts (including payments of Member loans), (¢) all asset acquisition costs and
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capital costs necessary for the maintenance, repair and improvement of the Company’s assets,
and (d) reasonable reserves, as determined by the Member.

5.2  DISTRIBUTIONS IN LIQUIDATION. Following the dissolution of
the Company and the commencement of winding up and the liquidation of its assets, all
distributions to the Member will be governed by Article 7.

53 TAX CLASSIFICATION. Solely for federal, state and local income tax
purposes, as long as the Member is the sole member of the Company, the Member intends that
the Company be treated either as a branch or division of the Member or disregarded. The
Member will file all necessary or appropriate forms in accordance with such tax classification.

ARTICLE 6
ADMISSIONS
No person will be admitted as a member of the Company after the date of

formation of the Company without the written consent or approval of the Member. Upon
admission, the members will amend this Agreement to reflect the admission of the new member.

ARTICLE 7

DISSOLUTION AND TERMINATION

7.1  DISSOLUTION. The Company will dissolve upon the first to occur of
any-of the following events:

(a) The written election of the Member any time; or

®) The entry of a decree of dissolution under Section 29-785 of the
Act.
Unless otherwise required by the Act, the occurrence of an event of withdrawal (as defined in
Section 29-733 of the Act) with respect to the Member will not cause a dissolution of the
Company.
7.2 NOTICE OF WINDING UP. Promptly following the dissolution of the

Company, the Member will cause a Notice of Winding Up to be filed with the Arizona
Corporation Commission in accordance with the Act.

7.3  LIQUIDATION. WINDING UP AND DISTRIBUTION OF ASSETS.
Following an event that causes a dissolution of the Company, the Member will proceed to
liquidate the Company’s assets and properties, discharge the Company’s obligations, and wind
up the Company’s business and affairs as promptly as is consistent with obtaining the fair value
of the Company’s assets and properties. The proceeds of liquidation of the Company’s assets, to
the extent sufficient therefor, will be applied and distributed as follows:
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(@)  First, to the payment and discharge of all of the Company’s debts
and liabilities except those owing to the Member or to the establishment of any reasonable
reserves for contingent or unliquidated debts and liabilities;

()  Second, to the payment of any debts and liabilities owing to the
Member; and

(c) Third, to the Member.

Notwithstanding anything in this Section 7.3 to the contrary, in lieu of liquidating all of the
Company’s assets and properties, the Member may make in-kind liquidating distributions of the
Company’s assets and properties in satisfaction of its liquidation priorities set forth in Sections
7.3(b) and 7.3(c).

74  DEFICIT CAPITAL ACCOUNT. Except as otherwise required by the
Act, the Member will have no obligation to contribute or advance any funds or other property to
the Company by reason of the fact that the Company’s assets and properties are not sufficient to
pay all of the Company’s debts and obligations upon completion of winding up or at any other
time.

7.5 ARTICLES OF TERMINATION. When all of the remaining property
and assets have been applied and distributed in accordance with Section 7.3, the Member will
cause Articles of Termination to be executed and filed with the Arizona Corporation
Commission in accordance with the Act.

ARTICLE 8
MISCELLANEOUS PROVISIONS

8.1 APPLICATION OF ARIZONA LAW. This Agreement will be
construed and enforced in accordance with the laws of the State of Arizona.

82 AMENDMENTS. This Agreement may not be amended except by
written instrument executed by the Member.

8.3 HEADINGS. The headings in this Agreement are inserted for
convenience only and are in no way intended to describe, interpret, define, or limit the scope,
extent, or intent of this Agreement or any provision of this Agreement.

84 SEVERABILITY. If any provision of this Agreement or the application
of any provision of this Agreement to any person or circumstance will be invalid, illegal, or
unenforceable to any extent, the remainder of this Agreement and the application the remainder
of this Agreement will not be affected and will be enforceable to the fullest extent permitted by
law.
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8.5 SUCCESSORS AND ASSIGNS. Each and all of the covenants, terms,
provisions, and agreements herein contained will be binding upon and inure to the benefit of the
Member and, to the extent permitted by this Agreement and by applicable law, its successors and

assigns.

8.6 CREDITORS AND OTHER THIRD PARTIES. None of the
provisions of this Agreement will be for the benefit of or enforceable by any creditor of the
Member or the Company or by any other third party.

87 ENTIRE AGREEMENT; SUPERSEDURE. This Agreement
constitutes the entire statement of the Member relating to the Company and supersedes all prior
statements, contracts or agreements with respect to the subject matter of this Agreement, whether
written or oral.

~ The undersigned has duly executed this Operating Agreement of Drake Switching
Company, LLC as of the date first set forth above.

MEMBER:

&
SKANON /} ESTME
corporatign.”

4

4 v
BWfﬁcer

, INC, an Arizona

Sefg}o
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